Page 2

April 24, 2006


Re:
S. 18 – An Act Relating to Liability Resulting from the Use of



Genetically Engineered Seeds and Plant Parts

Dear Legislators:


The American Seed Trade Association (ASTA) is writing this letter to encourage you not to support passage of the above-captioned legislation, which is currently under consideration by the Vermont legislature.  The referenced bill primarily attempts to create a statutory cause of action as a private nuisance for the unintended presence of genetically engineered (GE) seeds or plant parts.  It does so by ambiguously defining, or not defining at all, a variety of key terms.  Just as importantly, it inappropriately distinguishes between different types of farmers and seed companies, creating competitive disincentives in Vermont among different agricultural sectors.  In short, it is anticompetitive and discriminatory.


Our principal legal problems with S. 18 relate to a few of the key definitions and the negative implications for seed in interstate commerce.  We are also concerned about the practical aspects of the legislation for Vermont farmers, consumers and the seed industry in Vermont.


As we have explained to the Governor in separate correspondence, a number of key terms are either poorly defined or not defined at all.  For example, the definition for “genetically engineered crop,” in section 650, refers to the key definition of a “manufacturer” as a “person producing or commercializing genetically engineered seeds or plant parts.”  This definition involving “producing and commercializing” can effectively cover the very people whom the legislation seeks to protect, organic farmers.  Similar interpretative difficulties apply to the labeling provisions, which apply to a manufacturer or “processor” and involve seed containing GE “material.” Both of the quoted terms are undefined.  Other key terms that are left undefined include “contamination” and “release.”


S. 18 is also anticompetitive and unnecessarily discriminatory among different agricultural sectors.  The added cost of doing business caused by the passage of S. 18 will force companies selling GE seed in Vermont to compare their estimates of the increased costs against the margin they earn on seed sold in Vermont.  This will have one or both of two effects.  The cost of GE seed for farmers will increase and/or the availability of GE seed will decrease.  Both of these outcomes would penalize unnecessarily the many Vermont farmers producing high quality crops from such seed.  It will also penalize all others in the seed supply chain including dealers as well as small and large companies; and will reduce the size, offering and competitiveness of the Vermont seed industry compared to other states.  To the extent that increases in input and production costs are passed through the food chain, the bill would penalize others in the food chain such as dairy farmers and Vermont consumers.


From another legal standpoint the bill is also unnecessary and it is also contrary to public policy.  Existing legal remedies for individual farmers who allege injury from GE seed are well-established and adequate, including nuisance remedies, the primary subject of the new legislation.  Common law provides several avenues of relief for farmers, including negligence and nuisance.  Special remedies are unnecessary.  As technology has advanced throughout the past century, the standard common law remedies have been able to adapt to novel situations.  There is nothing radically different about the development and use of GE seed.  The well-established common law remedies are sufficient, and there is no need for the legislature to fashion new remedies for this one type of technological advancement.  That this bill is unnecessary from a legal point further calls into question the wisdom of placing one group of farmers in Vermont at a competitive disadvantage compared to other farmers in Vermont and in other states.


Founded in 1883, ASTA is one of the oldest trade organizations in the United States.  Its membership consists of about 850 companies involved in seed production and distribution, plant breeding and related industries.  ASTA’s membership is comprised primarily of U.S. companies, although it does have members from 15 other countries.  ASTA advocates science and policy issues of importance to the seed industry.  Its mission is to enhance the development of free movement of seed worldwide.


ASTA is a diverse organization.  It represents all types of seed companies and technologies – seed from alfalfa to zucchini, technologies from organic to biotechnology and companies from “mom and pop” to multinationals.  Among others, it has a standing committee on organic seed and a standing committee on biotechnology.  Both report to the board.  ASTA has members in 47 states.  It works on behalf of all of its members at the state, national and international levels.


Seeds improved with modern biotechnology have been and are continuing to be adopted rapidly across the United States and around the world.  In the United States, 85 percent of the soybeans, 76 percent of the cotton and 45 percent of the corn acres are planted with seeds improved with modern biotechnology.  Globally, the planting of crops improved through modern biotechnology reached 2000 million acres in 2004 – a 20 percent increase over 2003.  These crops are grown by over 6 million farmers in 16 countries.  The adoption of these crops is the result of their economic, environmental and human health benefits.



In summary, the use of seeds improved through modern biotechnology continues to grow around the world as a result of their economic, environmental and human health benefits.  Farmers’ use of these seeds in Vermont is no exception to this pattern of growth.  In our view, S. 18 as it is now drafted is unnecessary from a legal standpoint and otherwise raises several serious legal issues.  It is also contrary to public policy as it relates to the private right to contract; adds unnecessarily to the costs of doing business in Vermont and penalizes one group of Vermont farmers versus others.  Affecting seed companies large and small including farmer dealers, S. 18 would also reduce the size, offerings and competitiveness of the seed industry in Vermont compared to other states.


We hope this correspondence adequately reflects our significant legal and other concerns with the proposed legislation and why you should oppose its passage.






Cordially yours,
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Andrew W. LaVigne






President and CEO






American Seed Trade Association 
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