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mitment to activism, exemplifying the way artistic commemoration acts as an
agent for political change.

By studying these documentaries from the standpoint of critical queer stud-
ies, we learn that there is no fixed form of justice, thar “not forgerting” must rake
shape in ways that ran the gamut from coming out to protest to making docu-
mentaties, Mann's play ends with a tableau reminiscent of both the Stonewall
Riots and the encounser that opens her drama: we see Sister Boom Boom in
City Hall caunting che police, who raise their shields duting the White Night
Riots—riots that gain compelling resonance in archival footage of The Times of
Harvey Mifk. These dramatic scenes, with their intermixing of confrontation and
questioning abour forms of retribution, seem to recognize thar dramas of social
injustice must be played out, as Vicror Turner assetts, in the mulrifaceted acting
of everyday life, whether those scenes take place in the thearer, the courtroom, the
streets, the classtoom, or the bedroom. As the Harvey Milk legacy teaches, we all
must struggle inside and outside the halls of justice to ensure that trials always

impanel a jury of one’s queers.

%80 CASEY CHARLES

14 The Gay Divorcée
The Case of the Missing Argument

Ellen Ann Andersen

Marriage is the first step on the road to divorce.

~Raoul Felder, celebrity divorce lawyer

ARGUMENTS OVER THE propriety and wisdom of permitting same-
sex couples to marry currenty occupy a prominent place in the American land-
scape. The debate has played out in many venues, from courts to legislatures to
ballots to books to blogs. No matter what the medium, a core argument advanced
by marriage equality advocares has been thar without the ability to marry, com-
mitted same-sex couples are denied access to a host of legal righrs and responsi-
bilities designed to promote familial and economic security. And, indeed, the list
of legal rights and responsibilities atrendanr on marriage is a long one. A Govern-
ment Accounting Office {(GAO) report issued in 2004 itemized 1,142 separate
federal benefits, rights, or privileges that depend on marital states. Hundreds
of additional rights and responsibilities fall under the auspices of state law. One
study of Washingron state statutes itemized 423 separate provisions that convey
rights or imposing obligations on the basis of marital status (Pederson 2004).

Some of these legislatively accorded rights are relarively erivial or narrowly
focused. Under Washington law, for example, various fishing licenses pass aato-
matically and without charge to the surviving spouses of license holders.! Others
have much broader application. A small sampling of these rights includes the fol-
lowing: married couples may fle tax rerurns jointly, inherit from each other auto-
matically in the absence of a will, share income from governmental programs such
z2s Social Security and Medieare, obtain wrongful-death benefits for a surviving .
partner, obeain joint insurance policies, and partake of employer-provided ben-
efits such as access to health insurance and pension protections. They are treated
as each other’s nexr of kin for purposes of medical decision making, hospital visi-
ration, and burial arrangements. They may take bereavement or sick leave to care
for each other or for their children. Importantly, couples can obtain relatively few
of these relationship-based rights in any way other than through marriage

The legai-hafms argument can be found everywhere in right-to-marry advocacy.
Its centraliry is self-evident in lirigation, where gay righrs litigators such as GLAD
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{Gay and Lesbian Advocates and Defenders) and Lambda Legal have taken pains
to assemble groups of plaintiffs who have been demonstrably harmed by their
inability to marry. In the words of Lambda Legal arrorney Susan Sommer:
The critical role thar the client families play is to make real for the courr and foz
the public thar this is not just a fight sbout symbols and theories, that it's about
concrete harms thas hust real people. . .. It's also imporrant for us ro have plaindiffs
wich children because the harms o those families are pardicularly poignant. (Pizer
and Sommer 2006) :

"The eponymous Goodridges in the landmark case Goodridge v. Department of
Public Health (2003) offer one illustration of the kinds of harms marriage advo-
cates have sought to bring to the attention of courts. They ran into trouble dur-
ing childbirth. Julie Goodridge had a complicated delivery, resulting in a caesar-
ean section; their daughter was rushed to the neonatal intensive care unit. Even
though Hillary Goodridge possessed a health care proxy naming ber as the medi-
cal decision maker for her partner and their daughter, hospital personnel tried to
prevent her from seeing either Julie or their newborn daughter.

The legal-harms argument has also been central to the advocacy of groups
operating beyond the judicial arena. The Human Rights Campaign, for exam-
ple, developed a “Top Ten Reasons for Marriage Equaliey” list of ralking points
for marriage activists. The GAO-identified federal rights and benefits of mar-
riage occapy the number one spot, and three other talking points also invoke the
legal disabilities faced by same-sex couples.* Talking points and persuasive essays
authored by other advocacy organizarions such as the National Gay and Lesbian
Task Force (NGLTF) and Freedom to Marry likewise emphasize the legal rights,
benefits, and privileges that are dependent on marital starus.

Bur, for all their emphasis on the legal harms suffered by same-sex couples
who cannot marry, advocares have largely ignored one of the most significant and
commoniy invoked legal consequences of marriage: access to the courts 1o deter-
mine the rights and responsibilities of each spouse after a relationship’s dissolu-
tion. In a word, divorce. Advocates of marriage equality are all bur silent on the
subject, and, when they do discuss it, it is largely in a defensive posture as they
seek to rebut opposition claims thar permitting same-sex couples to marry will
increase divorce rates. :

Tt may seem unremarkable to you that proponents of marriage equality ignore
or minimize the issue of divorce. After all, who argues that people should have
the right to marry so that they can get divorced? Divorce s, after alf, the symbolic
opposite of marriage, marking its failure, with all the attendant social stigma
such failure implies. My aim in this chapter, however, is to convince you thar the
deployment (or lfack thereof} of divorce talk in the struggle over same-sex mar-
riage is actually quite notable because it illustzates the constraints social move-
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ments face when they frame their arguments for sociolegal change. More specifi-
cally, the deployment of divorce talk speaks to the relationship berween legal and
calrural frames and che limits of legal arguments as a tool for advancing social
movernent aims.

1 should note here that my interest is not in probing the capacity of the courrs
to effect progressive change, as important as that question is {sce Andersen 2005;
Horowitz 1977; McCann 1994; Rosenberg rog1; Scheingold 2004 [1974]). Rather
T am interested in the value of legal arguments as tools for effecting change.

T proceed in several steps. I begin by briefly reviewing the social movement lit-
erature on frames and framing process and by discussing the relationship betweea
lega! and cultural frames. I furn then to an examination of the legal frames that
construct divorce, showing how divorce is treated as a benefir of marriage and
how same-sex couples—and their children—are harmed by their inability o
employ divorce law when relationships end. Next, [ examine the cuirural frames
that construct divorce, showing how divorce is treated as a threat to marriage and
how opponents of same-sex marriage mobilize chat frame to attack the concept
of marriage equality. My core argument is thar, while legal arguments can be 2
valuable resource for social movements, legal arguments that diverge roo radically
from prevailing culrural understandings are ineffective and perhaps even danger-
ous for movements to employ.

Cultural and Legal Frames

A frame, as Beving Goffman defined the term, is composed of the implicit rules
thar, by defining the situation, shape the meanings generated by thar sitvation. It
is an interpretive schematic permitting people o “to locate, perceive, identify and
label” aspects of an event in ways that make them meaningful {Goffman 1974, 21},

In recent years, scholars have made extensive use of frames to explain the
progress and outcomes of social movement claims. They have shown thar the
amalgam of preexisting images, beliefs, interpretive schemas, and values held by
a society, that is, a society’s cultural frames,* sets the parameters for the kinds of
claims social movements can sensibly make. To be successful, movements must
package cheir claims in 2 manner thar resonates with extant cultural frames.
David Snow and his colleagues {Snow et al. 1986} refer to the packaging of claims
as the process of frame alignment. The contours of a sociery’s culrural frames nec-
essarily shape the kinds of claims that movements can make persuasively (Ben-
ford and Snow 2000; Jasper 1067; Swidler 1995). Mayer Zald (1996}, for example,
discasses how the ferminist claim of 3 woman's right to her own body makes sense
only in a cultural context that embodies notions of individual autonomy and citi-
zen equality.
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A central problem facing social movements as they engage in the frame align-
ment process is that they are not the only acrors on the field. As Robert Benford
and David Snow have noted {2000, 626), the very existence of a social movement
indicates a dispute within society over some aspect of realiry. Those who mobilize
in opposition to 2 movement also engage in frame alignment processes, this time
with the specific goal of undermining the original movement's claims. Charlotte
Ryan (1901) refers to these interactions as framing contests.

I have argued elsewhere that legal frames exist alongside calrural frames and
may offer movements an alternative touchstone for persuasive claims-making
{Andersen 2005). Legal frames are like enltural frames in that they both shape the
meanings generated by a particular act or situation, But the meanings generated
by legal and cuirural frames may well differ because the caregories established by
the amalgam of existing constitutional, statutory, adminiscrative, common, and
case law (a.k.a."the law”) may differ from the caregories established by the amal-
gam of existing images, beliefs, interpretive schemas, and values (a.k.a. “culmure”).
‘The case of Colorado’s Amendment 2 is fllustearive of the different meanings that
may be generated by culrural and legal frames, even when the conversation in
both instances is about the “same” thing, namely civil righes.

In r992, Colorado voters approved an amendment to their state constitution
that repealed all existing gay rights laws and policies in the state and barred any
government entity from enacting such laws or policies in the futures Gay rights
advocates immediately challenged the amendment in court, and the case made
its way up to the U.S. Supreme Court, which struck the law down, finding thar
it violated the equal protecrion clause of the Fourteenth Amendment. The dif-
ference between the elecroral and the jndicial outcomes had mauch to do with
the framing of Amendment 2’s meaning. During the campaign, opponents of
Amendment 2 argued that existing antidiscrimination laws that provided protec-
tion from discrimination based-on sexual orientation conferred “special rights” on
homosexuals on the basis of their “lifestyle choice,” as oppesed to giving rights
to a"legitimate minority” such as African Americans. Phrases such as “protected
class status” and "quota preferences” were tossed around liberally, invoking popu-
lar confusion abour wherher existing antidiscrimination laws require preferential
hiring and promotion,

The crux of pro-Amendment 2 arguments was that some groups in soci-
ety receive rights thar are nnavailable to others and are therefore “special.” Jane

Schacter {1994) refers to this framing as the "discourse of equivalents.” This
approach fell on ferrile ground because ir rapped into antipathy toward civil
rights faws, an antipathy largely based on the popular conflation of faws that pro-
hibie discriminarion and laws thar mandare affrmarive action in the context of
race.* Amendmment 2’s opponents found themselves unable ro defuse the culruzal
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punch of the “special rights” frame within the confines of thirry-second television
and radio spots.

When the foram switched from the ballot box to the courtroom, however,
much of the persuasive power of the special rights framing dissipared. Although

phrases like “special rights” and “protected class status” sound as though they are

legal terms, they are legally meaningless—the legal equivalent of psychobabble.
Instead, the courts variously examined Amendment 2 in light of equal protection
and fundamental rights jurisprudence, requiring Colorado to articulate a rational
basis~—and at points a compeliing purpose—for the law. Moreover, unlike the
citizenry, the courts were not confused about the distinction berween civil rights
protections and affirmative action requirements. Civil rights protections have
been.used to stop stare-sancrioned discrimination against disfavored groups..
Affirmative action has been used to ameliorate the effects of past discrimination.
From a legal perspective, the concepts are distinct, and the former does not imply
the farter. Turning to the courts, then, permitred gay rights advocates to use the
legal frames susrounding civil rights law as a way of trumping cultural frames
surrounding civil righrs law.

The straregy employed by gay rights advocates in the Colorado case is rypical.
Social change movements commonly turn to legal frames in an attempt to escape,
or at least loosen, the straitjacket of cultural frames. Their success in doing so,
howevet, depends on the relationship between cultural and legal frames. The two
do not exist in isolation from each other, nor is there a clear hierarchy among
them. Judges do not divest themselves of their cultural sensibilities when they
don their robes, nor does the existence of those cultural sensibilities make legal
doctrine irrelevant. Legal and cultural frames are mutually constitutives culrural
symbols and discourses influence legal understandings just as legal discourses
and symbols influence cultural understandings (Andeesen 2003, 13-4}

The mutually constiturive nature of legal and cultural frames means that social
movements contemplating a turn to the courts must engage in a tricky calculus.
When legal and cultural frames overlap completely, the invocation of law offers no
comparative advantage to social movements seeking to destabilize culraral frames.
But, when legal frames and culrural frames diverge too much, fegal arguments
may be either ineffective or unwise. Legal decisions are not immune to electoral
and legislative backlash directed at reversing or undercutting their impacg, a point
amply illustrated by the passage of state-fevel consriturional bans on same-sex
marriage in response to judicial rulings supporting marriage equality.

Legal arguments “work” for social movements only when there is a significant
but incomplete overlap berween legal and cultural frames. At those times, as with
the Amendment 2 example, movements may be able to invoke useful legal frames
that resonate sufficiently strongly with cultural frames to bring both judges and
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the general public along. The tricky parrt, of course, is figuring out where the
“sweet spot” of frame overlap is and aligning one’s arguments so as to hir thar
sweet spot. This task is made even more difficult by the ongoing counterframing
efforts of opposing groups. :

The Legal Context of Divorce

No one marries in order to get divorced, but many couples eventually come ro the
conclusion that they are unable or unwilling to continue their marriages. Accu-
rate statistics are hard to come by for a variety of reasons, bur one good guess is
that 41 percent of first marriages in the United Stares end within the first fifteen
years (Census Bureau 2003, 18)7 The legal mechanism of divorce is designed to
ensure that married couples dissolve their relationship in 2 manner thar is rea-
sonably equitable for both partners and in the best interest of any children.® It is
accomplished through whar is known as a separation agreement, which derails
the relative rights, roles, and responsibilities of each of the divorcing spouses vis-
a-vis each other, third parties, and any children.

The great majority of separation agreements are arrived at through what Rob-
ert Mnookin and Tony Kornhouser (1979} call private bargaining, where the
spouses and their lawyers come to a mutually satisfactory solution to the many
issues raised by the dissolution of the relationship and turn to the court only
to tatify the agreement. This bargaining is influenced by the prevailing stam-
tory schemes that surround divorce in a given stare. When couples are unable ro
reach a mutually acceptable agreement, the courts step in and set the terms of the
divorce in matters ranging from child eustody, visitation, and support, to prop-
erty division, to allocation of other assets and debts, to spousal support, includ-
ing continnation of spousal health care coverage.

Divorce laws vary widely from state to state, and so it is best to be cantious in
summarizing them. That said, state laws can generally be divided into two camps
for the purposes of determining whart counts as a marital asset and three camps
for the purposes of derermining how those assets should be divided among the
parties.

In the nine “community property” states, all assets accumulated by the couple
during the course of the marriage are assumed to be jointly owned in the absence
of specific evidence to the contrary and therefore subject to division during
divorce.? Assers accumulated prior to the marriage are considered to be individu-
ally owned and not subject to division. In the forty-one “separate property” states,
assets titled solefy in one person’s name are generally considered to be individual
assets rather tlran marital assets no marter when they were acquired. However,
individual assets are sometimes subject to division even if they were acquired
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prior to the marriage. The marital asser pool subject to division is thus heavily
dependent on the state in which a divorcing couple resides.

If states differ in how marital assets are determined, they also differ with
respect to the formula for distributing those assets besween the parties. In three
stares, judges are required to divide marital assets equally between the divorcing
spouses.” In eighteen states, equal division is the defaulr presumption, but judges
may deviate from 2 fifty-fify splic when sufficient equitable considerations war-
rant it In the remaining twenty-nine states, judges are given significant discre-
tion to decermine how to divide assets equitably. All states list specific factors that
judges are to take into account when dividing assets. These factors commonly
include the length of the marriage and che standard of living established within
it, the relative earning powers, age, and health of the divorcing spouses, the stan-
dard of living established during the marriage, and the rangible and intangible
contributions of each spouse to the accumulation of marital assets.

While scates thus vary widely in the rules they employ to calculate and divide
marital assets, all states share the same general goal: to ensure a normatively just
division of assets that rakes info account the myriad ways that each individual
spouse contributed to the generation of rmarital assers, as well as the likely eco-
nomic impact of the divorce on each spouse.

Generalizing abour custody, visitation, and child support laws is as tricky as
generalizing about asset allocation procedures, because every stare has its own set
of laws setting ous the appropriate legal standards mediating outcomes in parent-
ing cases. Moreover, because neither parent has a greater right to the care and
custody of the children, judges have wide discretion in deciding how to allocare
physical custody.* The emerging defanlr is to award custody jointly, but judges
often divide custodial time unevenly between parents and may even choose to
grant one parent sole physical custody. Parents who do not receive physical cus-
rody have a fundamental constirutional right to visitation with their children,
barring a showing of parental unfitness.

As with issues of asset allocation, judges across all states do share 2 common
goal in custody, visitation, and support determinations, notwithstanding the vari-
ety of approaches to achieving that goal: to further the best interests of the child.
The idea is that judges are supposed to take into consideration all the relevant
circumstances of the particular case at hand and decide that case in the manner
best calculated to sectre the proper care, arrention, and education for the chil-
dren involved. _

“There have been many critiques of how divorce laws work in the United States.
A number of scholars, for exarnple, have argued that the current system systemat-
ically disadvantages women with children {see, e.g., Fineman 1991; Glendon 1987},
Others have conversely lamented that the current system disadvancages fathers
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with children {Adams and Coltrane 2007; Coltrane and Hickman 1992). It takes
nothing away from either of those elaims to point out that the only system worse
than getting divorced is breaking up without the ability to get divorced. Same-sex
couples who decide to dissolve their relacionships are generally not entitled to an
equitable judicial determination of their rights and responsibilities under a state's
divorce statutes, unless they live in one of the few states where they can marry or
enter into a quasi-paralle] relarionship such as a civil union (Weinrib 2002, 228).
Instead, they must turn to what Susan Hassan (200s) calls "piecerneal ways to
uncangle their lives.” This is a difficult process, even for the most well-intentioned
of couples. And, unfortunately, breaking up often brings out the worst in people,
a phenomenon that is particularly problematic when there is a significant legal or
economic asymmetry in the relationship: if only one of them has 2 legally recog-
nized relationship to their children, for example, or if one parener has put his or
her career on hold to raise the children, or one partmer has put the other through
school, or one partner holds most of the couple’s assets in sole title. Under such
circumstances, the “wezker” partner generally has livtle capacicy to secure even
a remotely equitable sectlement in the absence of formal divorce. We turn now
o an exploration of the problems of dissolving relationships withour benefit of
diverce.

Dissolution Withour Divorce:
On the Question of Property Division

While states have developed detailed staturory schemes for regulating property
division at divorce, the rules thar govern the dissolution of nonmarital relation-
ships are considerably more ad hoe, varying widely across srates and even across
jurisdictions within a state. Ann Laquer Bstin places the states on a specrrum
(20ct, 1383), and her caregorization is useful here.”

Washington, Oregon, and Nevada anchor one end of the spectrum, taking the
most equitable approach to allocating property in nonmarital dissolurion pro-
ceedings. The three states will allocate property as if a divorce were occurring
so long as the couple’s relationship is sufficiently marriage-like. On the other
end of Estin’s spectrum lie Illinois and Louisiana, whose courts have refused to
enforce even written relationship contracts between unmarried couples, holding
that to do so would contravene public policy favoring marriage and disfavoring
cohabitarion.®

The rest of the states fall somewhere between the two extremes. All enforce
at least some written cohabitation contracts so long as the contract is based on
something other than the provision of sexual services® Courrs in many states
have also enforced oral or implied contracts, although the record here is spot-

288 ELLEN ANN ANDERSEN

s ek e 4 S A i, USSP - e -

it e,

tier. In Texas and Minnesota, courts are staturorily prohibited from enforcing
them.” Courss in at least seven other states have consistently refused to enforce
them even though they are not starurorily prohibired from doing so.* Courts in
rwenty-two states have a clear record of enforcing oral contracts, and, of these,
the few courts that have considered oral contracts in the contexr of same-sex rela-
tionship dissolutions have upheld them, as well® The record in the remaining
nineteen states is mixed or unknown.*

One obvious problem with the system as it stands is thar the equitable rem-
edies available to the “weaker” partner in nonmarital relationships vary enor-
mously. In several states, couples without the foresight or financial wherewithal
to draft written relationship contracts will discover thar cohabitation creates no
legal obligations regardless of the original intent or verbal agreement of the part-
ners. In these instances, the dependent partner has no capacity to furn to the
courts to secure even a remotely equitable division of property and mast rely on
the good will of the partner in the more secure financial position. Sadly, breaking
up often brings out the worst in people. Divorce laws exist in part to ameliorate
this tendency and to mitigate the financial losses suffered by the spouse fess able
to absorb them. :

In the states where courts at least in principle recognize implied contracts
between cohabitating partners, only Washington, Oregon, and Nevada presume
their existence. In all other states, the burden of proof is on the party seeking the
assistance of the court to prove that promises of mutual care and support existed.
The default presumption is that the individual members of the couple remain
independent economic units who may have pooled their resources for purposes
of convenience and mutual gain bur who did not intend £o assume obligations
of mutual care and support. Proving the contrary can be very difhicult, especially
when the respondent has every incentive to argue that an implied concrace did not
exist. The default presumption about married couples, in contrast, is that they
have become an interdependent economic unit; divorce law atremprs to divide
assets and impose support obligations in a manner that s fair and reasonable to
both parties and is solicitous of the need of the more economically dependent of
the two.

Tt is also worth noting that there are limits to the equitable remedies courts
can order in the absence of 2 written contract, even in “good” states such as Wash-
ington, Oregon, and Nevada. For instance, judges are not permitted to award ali-
mony to unmarried couples in the absence of 2 wrirten agreement authorizing it,
even though both states permit alimony awards in divorce proceedings.”

Couples who have drafted relationship contracts can avoid some of the prob-
lems of dissolution withous divorce, but conrtracts, while useful, are no panacea.
Like premarital agreements, they require that couples anticipate the possibiliry
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of relationship failure ar a dme when the relationship is strong, something that
most couples, no marter what their sexuality, appear unwilling to do (Bowman
2004). They require a moderately high degree of sophistication about the legal
consequences of cohabitation. They cost hundreds and sometimes thousands of
dollars to draft. They may be radically incomplete, failing to anticipate changes
in the couple’s assets ot economic roles after the arrival of children. They may be
drafied sloppily and invalidated by the courts.

An even more significant problem, however, at least from the perspective of 2
dependent partner, is that contractual agreements are not subject to substantive
fairness analysis in the way that separation agreements are. Suzanne Goldberg
captures this difference berween a contract law-based approach and a divorce
law-based approach:

At best the law treats a same-sex breakup as a business deal berween two people
about property. It's highly dependent on whatever separation agreement the couple
may have. It's done without the complex background rules of divorce, which rake
into account the conzext of sacrifices and decisions two people make as a family
unit, Divorce rules have evolved to ensure the parmer in the weaker Ainancial posi-
tion is not lefr penniless. Buz when gay and lesbian couples separare, it boils down
to who holds the purse serings. (quoted in Dahir 2001}

Relationship agreements do not even receive the same level of substancive fair-
ness analysis as antenuptial (also known as premarital) agreements. When courts
examine the latter, they generally fook to whether the agreement is substantiaily
fair at two distinet points at time: the time of drafting and the time of enforce-
ment. If underlying circumstances have changed dramatically in the interim,
judges may set aside cercain provisions. Circumstances likely to trigger a court’s
concern abour the substantive fairness of the agreement include unanticipated
changes in the economic standing between the spouses (e.g., when one spouse
feaves the workforce to care for children}. The Minnesota Supreme Court’s opin-
ion in McKeeJobnson v. Jobnson (1989) encapsulates the principle of time-of-
enforcement review. Said the court, antenuprial agreements are not valid “if the
pretmises upon which they were originally based have so drastically changed that
enforcement would not compore with the reasonable expectation of the parties at
the inception” and if enforcement of the agreement would therefore be ‘oppressive
and unconscionable.” Courts may also refuse 1o honor antenuptial agreements
waiving spousal support if doing so would cause one party to become eligible for
public assistance or otherwise cause substantial financial hardship ro one party.

When courts examine cohabiration contracts, in contrast, they generally
examine whether the contracr is substantively fair at only one point in time: the
time of the contract’s creation. Changes in the interim are irrelevant. Even thern,
contracts do not need to be fair, except in the most radimentary sense: there must
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be some consideration for both partners, and the contract must not be marred by
fraud, misrepresentacion, or other forms of dishonesty.

The breakup of Jennifer and Kathy Levinson ilfustrates the limitations of
utilizing contracts to secure relationship rights. The California couple drafred a
refationship contract in 1989 that articulared the financial responsibilities of each
parcner should the relationship end. At the time, the women were both working
full time, had similar incomes, and had no children. By the time the couple split,
in 2001, much had changed. The couple had rwo children. Jennifer had given up
her job to run the household and raise the children, And Kathy had struck it rich
in the dot-com boom. When she retired as the head of E*TRADE in 2000, her
estimared net worth approached $40 million {Dabir 2001).

Had Kachy and Jennifer been able to marry or enter into 2 registered domestic
partnership, Jennifer would have been entitled to half the assers acquired during
the cousse of their legally recognized relationship.” Had the two drafted an ante-
nuptial contract rather than a cohabitation contract, a judge might well have set
aside its financial provisions given the substandal and unforeseen changes in the
couple’s circumsrances. Under the terms of the cohabitation agreement, however,
Jennifer had no claim to the lion’s share of assets the couple had accumulated in
the years between the agreement and the splir.

In sum, to the extent that same-sex couples are precluded from marrying or
entering into a quasi-parallel legal relationship, they cannot access a legal forum
that married couples take for granted: divorce court. This inability to access
divorce conrts to resolve dispured claims arising from a relationship's dissolurion
causes precisely the kind of harms thar modern divorce law attemprs to avoid,
allowing one partner ro walk away substantially enriched from the relationship
and leaving the other financially ruined. The exrent of the damage depends on a
number of factors, including the actions of the pareners themselves, the nature of
the economic relationship berween them, and the extent to which alternarive legal
mechanisms such as contract law are available. But, even in the most progressive
states vis-A-vis the recognition of nonmarital relationships, same-sex couples are
systematically disadvantaged because of their inability to marry.

Dissolution Without Divorce:
On the Question of Custody and Visitation

As a matter of long-standing law, a child born during a marriage is presumed to
be the child of the mother's husband, whether or not he is the biological father.
If the couple subsequently divorces, the ex-husband stands on equal legal footing
with the child’s mother with respect to all of the legal rights and responsibilities
of parenthood, including custody, visitation, and child support. This presump-
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tion of legal fatherhood is so serong thar even a DINA test establishing the impos-
sibility of an (ex}husband’s biological fatherhood does not necessarily release a
man from the legal responsibility for child support or remove from him rights
to custody and visitation.** As Rosato (2006, 83} has noted, justifications for the
presumption have included a desire o promote family stability, give children two
legal parents, and keep children off welfare.

States that permir same-sex.couples o marry or to enter into quasi-parailel
legal relationships have universally extended the parentage presumption to
encompass the nonbiological parent of children bom into the reladonship.
These states also permit same-sex couples to adopt jointly so that both parents
can establish a legal relationship to the child. Couples who subsequently divorce
must agree to an equitable arrangement for visitarion, custody, and child support
or have one imposed on them by the coutts. '

In the absence of the parentage presumption imposed by marriage or its func-
tional equivalent, same-sex couples who break up often face an entirely different ser
of legal presumptions when it comes to the care and custody of children born into
the relationship. Same-sex couples form families in many different ways, but a com-
mon marker of chese families is legal asymmetry with respect to children because
only one parent has a legally recognized relationship with a given child. Female
couples seeking to have children have two basic options: pregnancy or adoption.
Male couples may choose adoption or surrogacy. In the context of pregrancy or sur-
rogacy, only one parent will have a biological connection to the child* In the con-
text of adoption, generally one member of the couple formally adopts the child.”

The nonbiological/nonadoptive parent {co-parent, for short} may or may
not be able to subsequently adopr the child, depending on the stave in which the.
family resides. Eleven states plus the District of Columbia currently permit boch
members of a same-sex couple to establish parental ties as a matrer of statute
or authoritative fudicial interpretation®® (This number includes the states that

aiso permit same-sex couples to marry or form gquasi-parallel legal relationships.)
Individual judges have granted second-parent adoptions in at least sixreen other
stares.” Bur such adoptions are essendally prohibited 2s 2 matter of statute in
four states™ and have been ruled impermissible by appellate courts in another
four.® Courts in other states have yet to issue rulings one way or the other.

Second-parent adoptions operare as a sort of surrogate for marriage in the

context of relationship dissolution. Because both members of the couple have
legal relarionships to the child, courts will impase visitation, custody, and child
support arrangements on those parents who are unable to reach and maintain a
private agreement. But, when only one parent has a legally recognized relation-
ship to the child, the traditional rules governing the care and custody of children
break down. Parents have a constiturional right to the care and custody of their
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children.® Third parties do not. Parents have a legal responsibility to financially
support their children. Third parties de not.

The only recourse co-parents have if their ex-partners refuse to allow them
to share custody or even visit with children they may have raised from birth is to
convince a court that they should be accorded “parental stacus” notwithstanding
the absence of legal ties. Their lawyers have advanced a number of different legal
theories to support this claim, inchiding psychological, de facto, and equitable
parenthood. Lawyers have also raised in loco parentis and equitable estoppel
argaments. Bach of these legal theories has uaique featares, but che commonaiiry
among them is the idea that if it walks like a duck, looks like a duck, and quacks

like a duck, it's probably a duck. Likewise, if it doesn’t walk/look/quack like 2

duck, it's probably neta duck. In other words, those who perform the functional
role of parents oughe to be treated by the courts as parents, becanse it is in the
best interests of the child ro do so.

Judicial reactions to these arguments have led to a patchwork quilt of outcomes
{Rosato 2006, 76; see generally Miller 2005; Sherman 2005). Courts in Arizona,
Florida, Illinois, New York, Ohio, Tennessee, and Urah have generally treated co-
parents as legal strangérs to their children, permicting the legally recognized par-
ent to shut their ex-partners out.” Courts in a few other states, such as Missouri
and Wisconsin, have granted co-parents visitation but not custody® Courts in
still other states, such as California, Colorade, Pennsylvania, and MNew Mexico,
have held that co-parents have standing to pursue joint custody.* The Massachu-
setts Supreme Judicial Coure has established both that co-parents withour legal
ties to children may receive visitation over the objections of their ex-partners and
thac co-parents without legal ties have no duty to support their children, even
when they intentionally and purposefully work to bringa child into the world.*

In sum, the absence of the parentage presumption provided by marriage can
creare chaos if same-sex couples split up: chaos fele mose acutely by the children
but also by co-parents who find chemselves shue ont of parenting roles and by
legally recognized parents who may be unsble to secure child support from their
ex-partners. Second-parent adoptions can immunize couples from these poten-
tial harms, but they are available only in scartered states. Moreover, they can be
expensive, costing several thousand dollars to procure. Wrirten parenting agree-
ments are a secondary fallback option, bur these too can be expensive and may
not be enforceable. Lirigation to establish parental rights and obligations in the
absence of the parentage presumption is a third possibility in some states, but the
costs, both financial and emotional, are tremendous and the outcome uncertain.
“These are precisely the sort of outcomes the parentage presumption is intended
to avoid. And marriage is the mechanism through which the parentage presump-

tion is vested.
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Dissolution With Divorce: On the Problems With DOMA

Tr is worth noting that even in those few states that permit same-sex couples to
marry or enter into quasi-parallel relarionships, same-sex couples are legally dis-
advantaged when it comes to divorce. The culprit in this instance is the Defense
of Martiage Act (DOMAY. Passed in 1996, DOMA limits marriage to different-
sex couples for all federal purposes.

Divorces proceed in state court, but they are intertwined with federal regu-
lations. Federal law permits heterosexual couples who are divorcing to sell or
transfer assets (such as ritle to a house) wicthout incureing raxes but does not
extend the same couresy to same-sex couples, a disadvantage thar can cost
same-sex couples tens of thousands of dollass in addirional taxes. Alimony is
also treated differently. Payments are tax deductible only when they arise from
the dissolution of a heserosexual marriage. Alimony income is raxed at different
rates depending on whether the person receiving it left a same- or different-sex
marriage. :

DOMA also interferes with a couple’s abiliry to divide what is often their larg-
est asser: their retirement plans. Most retirement savings—IRAs, 401K, 403bs,
qualified pension plans, and the like—are regulated by the Employee Retire-
ment and Income Secutity Act (ERISA). Under ERISA, these savings can be
divided between divorcing heterosexual spouses without incurring a tax penaley.™”
Same-sex spouses face 2 10 percent tax penalty for early withdrawal and lose the
tax-deferred status of ali the money that is reallocated. Same-sex couples with
sufficient nonretirement assets may be able to trade off to avoid ¢his hit {eg,
Mary gives Mona the house but keeps her retirement fund intact), bur, for many
couples, retirement savings are the sole form of savings accumulated.

DOMA harms same-sex couples in still other ways. Hererosexual couples can
¢raft separation agreements that require one ex-spouse to continue coverage of
the other in an employer-sponsored health care policy. Same-sex couples cannot.
Heterosexual couples married for ten or more years prior to divorce are eligible
to receive survivorship benefits from Social Security when their ex-spouse dies.
Same-sex couples are not®

DOMA can also cause harm in the context of children. MillerJenkins v.
Miller-Jenkins illustrates this harm vividly. Lisa and Janet Miller-Jenkins entered
into a civil union in Vermont in 2000, although they were then living in Virginia.
In 2002, Lisa gave bitth to their daughrer in Virginia, and the couple relocated
to Vermont. About a year after the couple moved, the refationship ended. Lisa
moved back to Virginia with their daughter and petitioned for a dissolution of
the civil union in Vermont family court. The couart dissolved the union, awarding
temporary custody to Lisa and giving Janet visiration rights.
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Shortly thereafter, however, Lisa filed a petition in the Virginia legal system
seeking a declaration that she was their daughter’s only legal parent® Virginia
law limits marriage to different-sex couples and prohibits any legal contracts or
partnerships thar bestow marital rights on same-sex couples.* Relying on this
Jaw and on DOMA, which permits states to deny recognition of same-sex mar-
riages and civil unions contracted in other states, a Virginia trial courr declared
Lisa to be their daughrer’s only legal parent and denied Janet visitation.

The situation then devolved into a series of competing court rulings. Lisa fled
2 motion with the Vermont court asking it to recognize the Virginia court rui-
ing under the full faith and credit clause of che 1.5, Constitution. The Vermont
court refused. When Lisa continued to deny Janer visitation, the Vermont court

" heid her in contempt. The Vermont Supreme Court upheld the lower courr’s rul-

ing, holding that DOMA did not permit Virginia to ignore Vermont’s custody
determination and did nor require Vermont to bow to Virginia’s determination.
Janet then filed an appeal of the Virginia lower court’s decision, arguing thar Vir-
ginia was required to uphold Vermonts custody derermination under a federal
faw known as the Parental Kidnapping Prevention Act.* In November 2006, the
Virginia Appeals Court agreed that the Vermont courts properly had jurisdic-
tion in the case, vacaring the lower court’s ruling {(Miller-Jenkins v. Miller-Jenkins
2006). The Virginia Supreme Court subsequendy declined Lisa's appeal, as did
the U.S. Supreme Court, ending the case.

Although Janer's access to her child was ultimately upheld by the courts of
both Vermont and Virginia, the case took more than three years to work its
way through two court systems, years in which Janet had litde contact with
her daughter. While Miller-Jenkins v. Miller-Jenkins is the first DOMA-based
custody dispute to work its way through the cousts, it will not be the last time
a relationship ends badly and one parent attempts to use the law to shur the
other out.

The Case of the Missing Argument

As the proceeding discussion has Hlustrated, same-sex couples—and their chil-
dren—are seriously harmed by their inability to deploy divorce law zo mirigate
the financial and familial damage caused as they disentangle their lives. The
American Law Institute (ALI) has recognized the severity of the problems facing
same-sex and other unmarried couples who seek to dissolve their relarionships.
In 2002, it published the Principles of Family Dissolution, the product of a decade-
long project to offer a unified vision for how states should approach the problems
arising from relationship dissolutions. Among the Principles’ recommendarions
are chat states should accord unmarried couples in committed refationships the
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same rights as married couples with respect to property distriburion, spousal
support, and the care and custody of children.®

The ALI is an organization of some 1,500 legal scholars and practitieners
whose work in drafting model laws has influenced the development of many dif-
ferent legal areas. Tts publication of the Principles indicates widespread recogni-
tion within the legal community thac the ability to divorce is a valuable legal con-
sequence of marriage. From this perspective, the “problem” of divorce is not that it
occurs too frequently bue thar only married people have access to it.

Yer, notwithstanding widespread legal recognition of the divorce problem,
proponents of marriage equality are all bu silent on the subject as they press
their arguments for marriage reform. Why? Part of the answer has to do with che
legal requirements of standing. As a rule, in order to obtain standing to challenge
the legality of a law, would-be plaintiffs must show that they have suffered an
actual o threatened injury large enough to give them a real and personal stake in
the outcome. Couples who have been harmed because of their inability to divorce
(that is, who have already broken up) simply do not have standing in a case seelc-
ing the right to marry (that is, the right to bind themselves rogether in 2 web of
legal rights and responsibilities). However, the fact that the divorce problem can-
not be embodied by the lived experiences of the acrual plaintiffs does not preclude
it from being raised during the course of a lawsuit. To the extent that same-sex
couples mirtor different-sex couples, some significant proportion will eventdally
split up, after all, and so face a threatened legal injury. Amici curize also com-
monly raise legal issues that are not mentioned by the parties themsejves.

The divorce problem could thus easily be raised in right-to-marty cases. And
it could certainly be raised in advocacy materials aimed at legislative and popular
andiences, such as the Human Rights Campaign's “ Top Ten Reasons for Marriage
Equality” list of talking points for marriage activists. It is not, however, because the
cultural frames surrounding divorce diverge quite radically from the legal frames
sarrounding divorce. Raising the issue of divorce in such a circumstance would
be akin to waving a red flag at 2 bull, because it would provide opponents with an
opportunity to invoke cultural frames as a way of delegicimizing legal claims.

The Cultural Context of Divorce

The evolving cultural meaning of divorce in the United States has been contem-
plated by a broad array of scholars, pundits, polisters, and activists {e.g., Basch
1999; Hackstaff 1960; Popenoe 1996; Whitehead 1997). My intent here is not to
undertake a comprehensive examination of the cultural frames shaping the sym-
bolic meaning of divorce. Instead, my more modest goal is to fliuminate a central
paradox in contemporary cultural undersrandings of divorce: its dual construc-
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FIGURE 14.1
Should Divorce in This Country Be Easier or Harder?
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tion as a morally acceptable individual choice and a pathologic‘al behavior that
endangers childsen, the nuclear family, and perhaps even society ftself. .

Survey data illustrate this complicated cultural reaction to divorce. IC.IS clear
char Americans see divorce as an acceptable and sometimes preferable option. For
example, two-thirds (67 percent) of adults surveyed in 2 2006 Galtup Poll ag;:ee‘ci
that divorce was “moraily accepeable” A 2007 Pew Research Center survey simi-
laely found thart 58 percent of adults agreed with the following statement: divorce
is painful but preferable to maintaining an unhappy marriage. A much‘ lower per-
centage (38 percent) chose the alternare option: divorce should be avoided except
in an extreme situation. The Pew survey respondents agreed by even more lop-
sided margins (67 percent to 19) that children are better off if ?arents who are
very unhappy with cach other get divorced rather than stay married.*

At the same time, Americans are clearly concerned about the prevalence of
divorce, The General Social Survey has asked the following question perio’di-
cally since 1974: “Should divorce in this country be easier or more difficalt? In
2006, 47 petcent of respondents opted for “more difficult] while 25 percent -{:hose
“oasier” An additional 29 percent stepped outside the format of the question .to
volunteer the response that divorce should remain abour the same in terms of its
difficuley. This ratio of responses has remained roughly stable over the past two
decades (see Figure 14.1}.4

A 1999 survey by the Pew Research Center revealed similar concerns about
divorce. Respondents were read 2 list of “some changes that have taken place
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over the last 100 years” and asked to say whether “each one has been 2 change
for the better, a change for the worse, or hasn't made much difference’” Fé&fﬁ
three percent indicared that increased acceprance of divorce was a change for the
worse, while only 30 percent saw it as a change for the betrer,*

Contemporary concerns about divorce appear to stem from three premises:
that lifelong marriage is both morally desirable and a core societal institution:
that divorce is the antithesis of marriage, marking its failure; and chac divorcé
harms children. The arst swo are long-standing culrural beliefs; the third 2 more
recent phenomenon thar draws oa social science data indicating that children
?&en experience long-term negative effects when their parents divorce, including
increased rates of poverty, the loss or diminution of ties with one parent (usualt
the father), and an increased likelihood of psychological problems (see, e.g. Biarz
kenhom 1995; Popenoe 1996; Wallerstein, Lewis, and Blakestee 2000; W’Eu';ehead
1997).

Whether or not these premises are correct is irrefevant. They are central to
contemporary cultural conversations about masriage and divorce. Michele Adams
and Scotr Colrrane (2007) document this centeality in their stady of media fram-
ing of divorce policy in recent years. They uncover the presence of three distinc-
tif/e media frames. The first, which they dtle the divorce reform frame, discusses
d%vorce in the context of making it easier or better for the participants, meaning
d?vorcing couples and their children. The implicit assumption is that "access to
divorce itself is good or at least preferable to not having such access” (26). This
frame was predominant from the late 1960s through 1905 bur was chen sup-
planted by two other frames. The transitional divorce repeal frame cases divorce as
a bad and/or morally evil institution, with the implication thar it should be made
more difficulr to obtain, if not eliminared. The marriage reform frame incorporates
the divorce repeal frame and adds a solution: “strengthening” marriage through

gmiernment—sponsored programs-offering premariral counseling, marriage edu-
cation classes, and so on. The marriage reform frame became the predominant
frame guiding discussions of divorce policy at the rarn of the century, parallelin
the Bush adminiserarion’s efforts to promote two-parent, married heterosexuj
families (26~28). J

In this culrural contexr, the danger of linking the need for access to divorce
to arguments for the right to marry is illustrated by the eagerness of those who
oppose marriage equality to discuss the two concepts in the same breath. A sig-
nificant serand of eppositional rhetoric expressly links same-sex marriage and
divorce. This thetorical strategy comes in two flavors.

The first is that permitring same-sex couples to marry will undermine marital
stabilicy by increasing divorce rates among heterosexuals. Stanley Kurtz is gener-
ally considered to be the standardbearer for this proposition. In a series of arricles
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published in the Weekly Standard and the National Review Oniine, Kurez drew on
emerging data from the Netherlands, Denmark, Norway, and Sweden to argue
that permitting same-sex couples to marry seinforces and accelerates the delink-
ing of marriage and procreation because heterosexual couples in those nations
are now less likely to marry and quicker to divorce, even when children are pres-
ent (Kurtz 2004a—d). This, he arguaes, is particularly harmful ro children bur also
damaging to familial and social stability in general (see also Fagan and Smith
2004 ).
“The second flavor is that same-sex couples who matry will be much more
likely o divorce chan their bererosexaal counterparts, an outcome that will also
harm children, family, and social stabiliry. Arguments about the perils of same-sex
divorce appear in many different contexts. For example, opponents of marriage
equality regularly file amicus briefs in right-to-marry cases that (mis)use social
science data ro claim that lesbians and gay men are inherently promiscuous people
incapable of sustaining long-rerm relationships and thus likely to divorce at high
rates.”” Maggie Gallagher and Joshua Baker (2004) have argued that samne-sex
couples in Sweden divorce at rates far in excess of those of different-sex couples,
as has Stanley Kurtz (20042).%* Most notoriously, che Reverend Louis P. Sheldon
of the Traditional Values Coatition jumped all over Hillary and Julie Goodridge's
announcement that they were separating after two years of marriage (and nine-
teen years as a couple prior o marrying). Here is what Sheldoa had to say:
It cormes as no surprise to me thar the two lesbians who were at the center of the
gay marriage CONUroversy in Massachuserrs have now separared after only two
years. Fomosexual relationships are notoriously unstable—and many male homo-
sexual acrivists openly admit they dont want moRegamous marriages. . . .

The separation of Jalie and Hitlary Goodridge is tragic not only for their
daughres, but for our entire culrure, which has been undermined by their suc-
cessful lobbying efforts o have homosexual marriage legalized in Massachuserts.
They have cleacly shown just how jietle they value the instirution of marriage and
provide a chilling look into what our nation faces if homosexual marviage is legal-
ized elsewhere.

How many two-year-old homosexual marriage break ups will clog our courrs
and dasage children who are canghtin the crossfire of warring gay men and
women who cannot remain faithful to each other? The institarion of marriage is
already fragile in America; it is likely thar chere will be an epidemic of homosexmal
divorces if widely sanctioned and children will be the primary victims of this
dangerous social experiment. { Traditional Values Coalition)

The irony here is that from a legal perspective, the possibility that same-sex
couples may split up is an argument for permitting them to marry rather than
an argument against it, if only to give them access to the mechanism of divorce.
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From 2 culmural perspective, however, the prospect that a couple may split up is
an argument for preventing them from marrying in the first place. Divorce, from
this perspective, symbolizes individual failure and socieral degeneration.

As a result, to the exrent thar proponents of marriage equality have reacted
to the divorce framing of their opponents, they have done so from a defensive
pos‘ture. Several scholars, for example, have taken on Kurtzs analysis of Scandi-
navian diverce statistics, arguning that hererosexual divorce rates have declined or
remained stable in the aftermath of partership recognirion laws and that hetero-
sexual marriage rates have remained stable or increased (Badgerr 2004; Eskridge
and Spedale 2006; Eskridge, Spedale, and Yetering 2004). Eskridge, Spedale, and
Yeeering (2004) have also revisited claims about the rate of same-sex éiv’orce
arguing that rates of parership dissolution among same-sex couples have beer:
relatively similar to, albeit higher than, thase for heterosexual couples. Right-to-
marry cases have likewise been the site of dueling amici as psychological associa-
tions submit briefs atresting to the desire and ability of same-sex couples to form
enduring and committed relationships.®

Conclusion

The claim that same-sex couples are harmed by their inability to divorce makes
good legal sense, and, were legal frames independent of culrural ones, we would
ex%xcs muartiage equality advocates to make it, in court if not more broadly. That
ti-us argument is missing reflects the fact thae, for atl its legal merits, linking maz-
riage and divorce cuts complerely against dominant cultural frames constructing
divorce as a danger ro marriage rather than a benefir of ir. Indeed, the disjoint
betrween the legal and the cultural framing of divorce is so large that opponents
of marriage equality have been the ones to link marriage o divorce, invoking the
specter of same-sex divorce as a'reason to deny same-sex couples the right o
marsy.

The deployment of divorce ralk in the battle over same-sex marriage lfumi-
nates two central constraints social movements face when they frame their argn-
ments for sociolegal change. First, they must use che master’s tools to disassem-
ble (and rebuild} the master’s house. How (and whether) they succeed in doing
s0 is necessarily constrained by the nature of the tools in rthar roolkic (Swidler
1986). Legal frames exist alongside culrural frames in the toolkir and can some-
times offer an alternarive touchstone for persuasive claims making. Their urility,
however, is dependent on the relationship between the two frames. When }egai
frames x:ﬂirror cultural frames perfectly, litigation is unlikely. To the extent that
these mirror-image frames are aligned with social movement claims, there is liede
need to turn o the courts to work around political disadvantages. To the extent
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these mirror-image frames run counter €0 social movement claims, Hitigation is
unlikely to be any more successful than other form of social movement activism.

Bur, when legal frames and culrural frames diverge too sharply, lirigation may
also be of minimal value because of the second constraint facing movements when
they frame their arguments for sociolegal change: they do not operate in isolation.
Tnstead, they share the field with opposing forces intent on undermining their
claims. These opposing forces draw from the same toolkit. Movements engaged
in frame alignment must therefore rake into account the likely use opponents will
make of specific claims.

In the case ar hand, discussing the value of divorce in the context of mar-
riage equality claims is legally sound bat tacrically foolish because of the distance
berween the legal and the cultural framing of divorce. I have probably persuaded
you that access to divorce is indeed an important benefic of marriage, but T have
had the luxury of making my case before an attentive and probably sympathetic
aundience willing to srick with me through a number of pages. Marriage equality
advocates might well have similar success making the divorce-as-valuable claim in
a court of law, where there is time to make complicated arguments and the fmme-
diare audience—judges—is schooled in the value of legal frames.

But, once an argument is made, anyone may draw on it. And, if legal and cul-
cural frames are far enough apatt, an argument that seems sensible in one context
may seem outrageous in the other. Opponents would certainly jump all over any
“divorce is good” claim by marriage equality advocates, if not in a court of law,
then in the court of public opinion. There it would be used to reinforce stereo-
cypes that lesbians and gay men are inherently promiscuous and have lirtle inter-
est in treating marriage as 2 lifelong commitment.

The danger here arises from the relationship 2mong judicial, legislative, and
electoral ourcomes. Court cases do not proceed in a vacuum, and courtroom vic-
tories do not translare simplistically into more favorable public policies. Judicial
decisions can be clided—and even subverted—by legislative and/or electoral
responses. The history of right-to-marry lirigation provides rich evidence of this
process, as opposition forces have drawn on favorable right-to-marry decisions
(and sometimes the mere possibility of such decisions) to foment electoral and
legislative backlashes. For example, the initial success of an early right-to-marry
case in Hawat'i, Baehr v. Lewin, was deployed by opposidon forces as an argu-

ment for the necessity of state and federal statutes to mnitigate Baehr's porential
impact. Resuls were impressive. During the course of Baehr's litigation, Congress
enacted DOMA, which (a) limited marriage to different-sex couples for ail fed-
eral purposes and (b) permitted states to refuse recognition to same-sex mar-
riages performed in other states. Thirty states enacted mini-DOMAs during the

same time period.
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Massachusertss landmark right-ro-marry case, Goodridge v. Department of
Public Health offered similar ammunition for forces opposed to marriage equality.
Within a year of the 2003 decision, thirteen states had amended their cons:itu:
dons e limit marriage to opposite-sex couples. By the close of 2007, ten addi-
rional states had done so.%

Marriage equality advocates know that to win—and rerain—the right to
marry, they must craft legally persuasive arguments that are also culeurally reso-
nant, znd so they largely ignore the subject of divorce in their discussion of che
legal harms facing same-sex couples. They prefer to highlight instead the ways
committed same-sex couples are forced to barrle legal obstacles as they arrempt
to fulfili che cultural imperatives of marriage, including caring for each other in
times of sickness and health and providing stable and nurruring homes for their
children. This is entjrely sensible from 2 pragmatic political perspective. The
result, however, is thar marriage equality advocates end up eliding the very real

problems faced by same-sex couples whose relationships have ended.

There is a romantic view that holds that even the most politically disadvan-
raged people in society can bring a strong legal claim to court and prevail. The
case of the missing divorce argument cuts directly against this nodion. Ir suggests
instead that the ability of disadvantaged groups to use the law to effect sociolegal
change is subject to a condirion we might refer to as the Goldilocks constraiit.
Sometimes legal and cultural frames are too close, so thar litigation is unlikely
to produce substantively betrer outcomes than any other form of social move-
ment activism. Sometimes legal and cultural frames are oo far apart, increas-
ing the likelihood that legal “wins” will be undone by legislative and/or elecroral
responses. Only occasionally is the distance berween legal and culrural frames

ju-u-s-st right, ereating a space for social movements to use legal arguments to
advance their aims.
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1. We would like to thank Nancy Naples for
comments on earlier drafrs of this chapeer,
The California Supreme Coure legalized
same-sex marriages in Ju re Marriage Cases in
2008, However, later that year, the vorers of
California passed Proposition 8,2 referendum
that atrempred to deny same-gex couples the
cight to masry. Proposition ¥ passage throws
Is re Marriages effect into doubt. As of this
writing, LGBT groups have mounted a legal
challenge to Proposition 8.

2, Bven roday, while de jure segregation has
been ruled unconstirucional, children in the
Unired States still actend largely segregated
schools {Kozol 2006), and the Supreme Courz
has recently drastically limited the availabilicy
of race-based plans to ameliorate those condi-
riohs.

3. As of this writing, same-sex couples are
allawed to marry only in the states of Mas-
sachusees, Connecticut, Towa, Vermont, and
Maine. New York has decided to recognize

same-sex matriages performed in other srates.

So as far as state law is concerned, same-sex
couples and differens-sex couples are treated
equivalently i chese five szates. FHowever, the
federal Defense of Marriage Act (DOMA)}
prohibirs the federal government from recag-
nizing same-sex marriages and thus same-sex
couples are not rreated as married couptes for
the purposes of the more than one thousznd
federal laws refaring ro marriage (Chambers
2001). In addition, DOMA allows other
states not to recognize same-sex martiages
performed in acher states. Thus, a same-sex
tmarriage thar is recognized by law will not
be considered valid by stares other than New
Yorkand these five states.
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CHAPTER 2

1. Ashley Currier (ashley.currier@gmail.com}
is Assistant Professor of Sociology and Wom-
en's Studies at the Texas A&M Universicy,
This material is based on work supported by
grants from the Narional Sclence Foundation
under Sociclogy Program Doctoral Disserta-
tion Improvement Grant No. 0601767, the
Society for the Scientific Stady of Sexuality
Srudent Research Fund, and the University
of Pittsburgh Incernational Studies Fund. 1
would like to thank Scott Barclay, Mary Bern-
stein, and Kathleen M. Blee for their helpful
revision suggestions.
2. ] use the more inclusive terms “biracial”
and “multiracial” instead of ‘coloured,” though
1 recognize thar the former terms aze secial
conseructions, “Coloured” is a ‘colonially cre-
ared category for mized race peopie” that seill
retains currency for Namibians (Hubbard and
Solomon 1995, 165). Some members and staff
of The Rainbow Praject I interviewed srazed
that they did not like to define themselves in
terms of racial and ethnic identities because it
reminded them of how the apartheid regime
structured social, political, and economic
relations among Mamibians. Despite members’
and staff’s starements, racial and ethnic dif-
ferences erupted within the organization and
contributed ro the crearion of schisms among
members, leading to the exit of some members
from the organization, which | analyze later.
3. In 2004, the Namibian Parlizment replaced

. the Labour Act of 1992 with legistation that

omitted the ciause prohibiting discrimina-
ton on the basis of sexual orientation, which
“The Rainbow Project (TRP} did not publicly
chalienge (Fenwick 2005; The Namsibian, May
7,2004). 1 do not elzberate on TRPs lack




ballot iniriative thar amended Article 7.5 of
the state constitution to make only “marriage
berween a man or woman” valid or recog-
nized. Litigation is cusrently under way to
challenge Prapasition 8.
9+ The film includes parts of the audiotaped
‘confession. A complere anscript is available
in Weiss's Double Play, 262—70. Mann excerpts
it under 2 banner cailed “The Confession”
(181-87).
1. Mann includes the jury instruction in
her play. “In the crime of murder of che first
degree, the necessary concurrent mental
states are: malice aforethought, premedita-
con and deliberation. In the crime of murder
of the second degree, the necessary concur-
rent mental state is: malice aforethoughe,
In the crime of voluntary mansiaug%;ter,
che necessary mental stare is: an intent to
kill..... There is no malice aforethought if
the evidence shows that dne to diminished
capacity catsed by iliness, mencal defecs, or
intoxication, the defendant did nor have the
capacity zo form the mental state constituting
malice aforethought, even though the killing
was intentional, voluntary, premeditared and
unprovoked” (1997, 240}, Though a vexed
term, malice is often understaod as knowledge
of an intention 1o commit an unlawful act.
"The jurors decided that Whites diminished
capacity due to mental illness (depression and
diet) vidared his malice.
11, Anatomny of @ Murder was an immedi-
ate success, spending sixty-one consecutive
weeks on the bestseller list afrer St. Mardin's
published it in 1947 Judge Voelker based che
novel he called “pure fiction” on the real-life
staying at the Lumberjack Tavern in Big Bay,
Michigan, north of Marquetze, in 1952, After
Qo Preminger boughe the rights, his film
opened in 1959, grossing $5.5 miilion and
garnering seven Academy Award nominations.
Preminger hired the famed Boston attorney
Joseph N. Welch-—who had come to fame in
the McCarthy hearings—ro play the judge in
the film.
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CHAPTER 14

1. Revised Code of Washington §§ 77.65-
77.70 (2004).
2. Under the Defense of Marriage Act {i996),
married same-sex couples do not qualify
for any of the 1,242 federal benefits. Pub. L.
104—199, 106 Stat. 2419 (Sep. 21, 1996}, codi-
fed a1 UL.5.C. § 7 (1007},
3. Irem #4 expounds on the “hundreds of ways
in which state laws rake marital stams inco
account, inc]ucling some of the most basic of
human rights.” Irem #5 discusses the ways in
which children with only one legally-recog-
nized parent are legally disadvantaged. frem
#8 argues that civil unions are not the legal
equivalent of marriages for purposes of the
federal rights and responsibilities described
in jrem #1 The enrire kst is available onkine at
hrep:/ fwwwhrcorg/.
4. The construet I titde a sociery’s eultural
frames has been referred o by other scholars
variously as its myths {Campbeil 1988),
domain assumprions (Gouldner 1970, or
cultaral stock (Zald r996).
5. Colorados Amendment 2 stares: "NO
PROTECTED STATUS BASED
ON HOMOSEXUAL, LESBIAN OR
BISEXUAL ORIENTATION. Neither
the Stare of Colorado, through any of jts
branches or departmens, nor any of its
agencies, political subdivisions, municipali-
ties or school diserices, shall enace, adope or
enforce any statute, regulation, ordinance
or policy whereby homosexual, lesbian, or
bisexual orientation, conducr, pracrices, or
relationships shall constitute or otherwise be
the basis of or entitle any person or class of
persons to have or claim any minority status,
quota preferences, protected status or claim of
discriminacion. This Section of the Constima-
tion shall be in all respeccs self-execuring’”
6. For extended discussions of atritades toward
civil rights laws in the context of gay rights see
Andersen (2005), Button, Wald, and Rienzo
(1997, and Schacter {1994 ). Similar framing

bactles over the meaning of civil righes laws in
the congext of gay rights occurred in several
other states and localities during the same
time period. See Herman (1996}, Wiethoff
{2003),and Witcand McCorkle {1997}
#, For an accessible explanation of the difficuley
of calculating divorce rates, see Dan Hurley's
article “Divorce Rare: i's Not as Fligh as You
Think” New York Times, April 19, 2005, p. F.
8. The process alse provides therapeutic ben-
ehits, including a Iegally creared and culeurally
accepeed forum for closure as well as a stan-
dard nomenclarure (DiFonzo 2003, 54-55)-
o. Arizona, California, Idaho, Louisiana,
Nevada, New Mexico, Texas, Washington, and
Wisconsin.
10. California, Louisiana, and New Mexico.
11. Alaska, Arizona, Arckansas, Florida,
Hawai'i, Idsho, Tlinois, Indiana, Michigan,
Nevada, New Hampshire, Norch Carolina,
Ohio, Oregon, Texas, Washingron, West
Virginia, and Wisconsin.
12. There used 1o be a tender-years doctrine
that favored the mother over the father
where young children were invoived, bur that
doctrine has fallen our of legal favor in recent
years. See Benkov (1994) and Hitchens (996}
13. In most jurisdictions thar have decided
cases, cOUITS NOW rreat same-sex relationships
as though they areanalogous to unmarried
hererasexal relationships for purposes of
propeicy division, and so much of the follaw-
ing discassion is applicable to differeni-sex as

- well as same-sex couples. It is worzh noding,

though, chat heterosexual couples have

the choice whether or not to marry, while
same-sex couples usually do not. Moreover, 2
nuraber of states still recognize common-law
marriages, allowing different-sex couples—bur
ot same-sex couples—to divorce even when
they never formally married.

14. Among the factors judges utilize to
derermine the status of the relationship in
both srares ate the intent of the parties, the
duration of the relarfonship, and the pooling
of resources and services for joint projeces.
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Joinr assets of couples who meet the criteria
are divided equitably upon the relationships
dissolurion. Nevada has not yet deslt specifi-
cally with rhe issue of same-sex couptes, while
‘Washington and Oregon have.
15, See Hewitt ». Hewitt (¥llinois 1979) and
Schwegman v. Schwegman {Louisiana 1983}
Several analysts include Georgia in this
caregory although in ar least one Instance
a Georgia court upheld a written contract
between cohabirants for the joint ownership
and division of properry (Crooke v. Gilden
1992). Noze that all scares aliow unmarried
partmers to file petition for partision to divide
property held in joint title.
16. Only a handful of scates have dealt wich
written agreements involving same-sex couples,
bur those have been enforced, as well. See Estate
of Reaves v. Gwen (Mississippi 1959); Silver
v. Starrett (New York 1098); Posik v. Layton
(Florida 10g7); Crooke v. Gilden (Georgia 1992).
17 Tex. Bus, & Com. Code Ann. 26.01(b)(3}
and Minn, Srat. Ann. 513.075.
18. Kentucky, Massachuseets, New Harp-
shire, New Mexico, New York, and Nosth
Dakora. Because same-sex couples can now
marry in Massachuseres, that stace’s refusal to
enforce implied contracts is less problematic
for same-sex couples.
19. See, e.g., Anderson v. Anderson (Indiana
1992}, holding thar a lesbian couple who had
zotally commingled their property and other-
yrise evidenced an intent to function as a single
economic unit should be treared in the same
fashion as a married heterosexual couple with
respect to the equitable division of property.
See also Trefand v. Flanagan (Oregon 1081) and
Whorton v Dillingham (California 1988).
20. It may seem odd that a stares policy about
enforcing oraf contracts could be unknown.
However, unless a case is heard at the appel-
Jate fevel, it is usually invisible to researchers,
because trial court judgments are not reported
in any regular format. In states there is 20
appeliaze record concerning the enforceability
of oral agreements.




21. See, e.g., Boone v. Howard (1089}, where
a Delaware court rejected a lesbian woman's
claim that she and her partaer had entered
into 2n oral agreement to live together for
business, social, and personal purposes
and to pool all of their assets and earnings
rogether.
22. Awards of alimony have deelined through-
out the Unired Stazes in recent years, although
such awards are sall granred in proceedings
whete one spouse is caring for young children,
has limited employment possibilities, or wiil
otherwise suffer severe financial hardship
postdivoree,
23. Registered domestic parmerships did not
become available in California until 2001 and
did not conrain a divorce provision until 2005,
In 2008, California became the second state ro
peranit same-sex coupies to marry. California
voters, however, quickly passed a constite-
tional amendment that restricred marriage to
opposite-sex couples. The constirstionality of
thar vote has been challenged in court.
24. See, e.g., Love v. Love (MNevada 1098),
finding a husband liable for child seppart
notwithstanding a DINA rest establishing that
he was not the childs facher.
25. For example, 15 Vr. Star. Ann. tit. 15, § 1204
(2004) states: “The righes of parties to a civil
union, with respect to 2 child of whom either
becomes the natural parent during the rerm
of the civil union, shall be the same as those
of a married couple, with respect to a child of
whorm either spouse becomes the natural par-
ent during the marriage.”
26. It is possible for one woman to donate an
egg and the other to carry the child to rerm.
In these instances, the child will have botha
biclogical mother and 2 gestarional mother.
27. In eleven stares plus the District of Colum-
bia, the couple may adope the child jointly: The
states currendy permitting joint adoption are
listed in the following foornote,
28. The states are California, Connecticur,
liinois, Indiana, Massachuserts, Maine, New
Jersey, New York, Oregon, Pennsylvania and
Vermont.
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2g. Alabama, Alasks, Delaware, Georgia,
Hawai'i, fowa, Maryland, Michigan, Missouri,
Minnesota, Nevada, New FHampshire, New

Mexico, Rhode Island, Texas and Washingron.

Iz is possible chat erial conrrs in other srares
have also granred such second-parent adop-
tions. Records of family court proceedings are
somerimes sealed. For regularly updared infor-
mation sbout adoprion laws, see the Lambda
Legal Defense and Educarion Fund {(www.
Hdef.ozg} or the Human Righrs Camgpaign
{www.hre.org).
30. Arkansas and Utah prohibi all cohabitat-
ing couples who are unmarried from adopring.
Mississippi specifically prohibirs same-sex
couples from adopting. Florida prohibics all
lesbians and gay men from adopring. The legal
status of Florida's Taw, however, is unclear. In
tate Novernber 2008, as this book was going
to press, a Miami-Dade Circuic Court judge
ruled thar the law violazed the Florida con-
stitudon’s gnarantee of equal protection. The
state has announced irs artention to appeal the
ruling. See Almanzar {2008},
31 In re Adoption of TK J. and K.AK, o3
Pad 488 (Colorado 1996); In re Adoption of
Luke (Mebraska 2002); In re Adoption of Doe
(Ohio 1098); Interest of Angel Lace M. (Wis-
consin 1964 ).
32- See Stanley v Minois (1972), in which the
Supreme Court held thar the right to raise
oné’s children was an essential and basie civil
right. See also Santosky v. Kramer (1582), find-
ing a fundamencal liberty interest of parents
in the care, custody, and management of their
children.
33. See Janis C. v. Christine T. (New York
2002); In re Cheyenne Madison Jones (Ohio
2002); In re the Matter of Visitation with
C.B.L. (Hiinois 1999); Kazmierazak v. Query
(Florida ro09); Thomas v. Thomas (Arizona
2002}
34. Matter of TL. {(Missourd 1996); In re Cus-
tody of HSH-K {Wisconsin 1995).
35. For example, 2 Colorado appellate court
recently held that the former same-sex partner
of an adoptive parent had standing to seek

f

custody and visitarion righes as a psychologi-
cal parent given the duracion, closeness, and
continuation of her refacionship wich the
chiild and evidence that emotional harm to
the child would accrue if the reladonship was
cerminared (Tn re ELM.C., 2004}
36. See EN.O. v LM M. (Massachuserts
1999) and T.E v, B.L. (Massachusetts 2004},
7. 26 U.S.C. 1001 et seq.; 26 US.C. sor{a){1},
a14(p) {quatified plans}; 5 U.S.C. 8339(7).{1}
(Federal Civil Service).

38, Wyart Buchanan (San Francisco Chronicle,
September 23, 2006, p. By, provides 2 useful
summary of the many problems faced by
divorcing same-sex couples because of the
federal government’s refusal to recognize
sarne-sex marriages.

39, Apparently, Lisa had renounced her homo-
sexuality by this point. She was represented by
the American Center for Law and Justice.

40. Va. Code § 20-45.3.

4128 US.C.§ 17384,

42. For an extended discassion of the
Principles of Eamily Dissolution, see the Duke
Journal of Family Law's special edicion on the
subject {2001). No state has adopred the ALL's
Principles a5 of this writng.

43. Gallup Poli, May 8-13, 2006, N = 1,002

" narionwide. Margin of error £3%.

44. Pew Research Cenzer for che People and
the Press survey. February s6—larch 14, 2007,
N = 2,020 adults nadonwide. Margin of
errord3%.

45. Teenagers report even higher levels of
discomfort with the incidence of divorce. The
Gallup Youth Survey has asked the following
question since 1977:“Generally speaking, do
you think it is roo easy or not easy encugh

for people in this country 1o get divorced?’ In
recent years, the percentage of ceens who think
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that It is too easy to get divorced has hovered
around 7% percent.
46. Pew Research Center for the People and
the Press survey conducted by Princeton Sur-
vey Research Associazes. April 6-May 6, 1999-
N = 1,546 adults nationwide. Margin of error
+3%. Bach question in the “berter or worse”
batrery was asked of half the respondents.
7. See, e.g,, Brief of the Family Research
Council as Amicus Curiae in Support of
Defendants-Appeliants, Conaway v. Deane
(2006, 35-37) and Brief of the Family
Research Council as Amicus Curiae in Sup-
port of Defendanzs-Respondents, Lewis v.
Harris {14—19}.
48. The data employed by these authors come
from 2n academic paper prepared by the
demographer Gunnar Andersson and his col-
leagues for presentation ar the 2004 Annual
Meecing of the Populasion Association of
America, See Noack, Seierstad, and Weedon-
Feljeer (2005} for an analysis of divorce rates
in Morway.
49. See, eg,, Friend-of-the-Coure Brief of
the American Psychological Associadion, the
Ametican Psychiatric Association and Other
Mental Health Organizarions in Support of
Equa! Trearment for Same-Sex Couples and
their Children, Deane & Polyak v. Conaway,
Maryland Cours of Appeals, Seprember
2006 Term, Daocker No. 44, 14~17. See alse
Brief of American Psychological Association
and New Jersey Psychological Association
as Amici Cariae in Suppore of Plainziffs-
Appellanes, Lewis v. Harris, Superior Court
of New Jersey, Docker No. A-2244-03T5,
1619,
50. These stazes joined che four that had
amended their constitations prior to the

Goodridge decision.




